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Oiginal Filed
January 8, 2002

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Bankruptcy Case
No. 01-30923DM
PACI FI C GAS & ELECTRI C COVPANY,
Chapter 11
Debt or.

MVEMORANDUM DECI SI ON REGARDI NG
CHROM UM CLAI M5

l. | NTRODUCTI ON

The court has been asked to answer a question for which there
isjust alittle help in the reported decisions and a little nore
found in national and | ocal bankruptcy rules. That question is,
may a bankruptcy judge, rather than a district judge, nake the
deci si on whether or not to abstain from having personal injury and
wrongful death clainms heard and tried before the district judge
sitting as a bankruptcy court. For the reasons that follow, this
bankruptcy judge concludes that he not only has the | egal
authority to nmake that decision, but he also has the |egal
obligation and responsibility to do so. To pass the inportant
question to a district judge in this case at this tine, while
arguably perm ssible, would anbunt to an abdi cati on of duty.

This is not because - in the abstract - a district judge is unable
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to make the decision. Cearly he or she is able to do so, and
wi th an enornous effort could come to know and understand how t he
factors relevant to the abstention decision apply in this
enornmously conplex case. Rather, it is because this bankruptcy
j udge, who has presided over virtually every aspect of this
Chapter 11 reorganization, fromnonents after the petition was
filed until now, when it is tinme to evaluate the proposed
reorgani zati on plan and the acconpanyi ng di scl osure statenent, is
better situated - in a real and practical sense - to make the
critical analysis of whether and how keepi ng those personal injury
and wongful death clains in the federal bankruptcy system as
conpared to leaving themfor resolution in the state court system
w Il inpact the debtor’s crucial reorganization.

For the reasons that follow, the court first decides that it
can and shoul d make the decision; then it decides that abstention
is proper so that those clains can be resolved in state court.

1. DI SCUSSI ON

A. Procedural Setting

Approxi mately 1,250 individuals (the “Chrom um C ai mants” or
“Claimants”) have filed proofs of claim (the “Chrom um C ai ns” or
“Clains”) in this Chapter 11 case. The Chromum C ains all ege
personal injury! and wongful death clainms (for convenience,
referred to sinply as “personal injury clains” throughout this

decision, both with reference to the Chrom um C ai ns and general |y

! Chromium d ai mants contend that their | oss of consortium

clains do not constitute clains for personal injury. PG&E and
this court disagree. |In order to recover on a clalmof |ost
consortium a plaintiff nust prove that a personal injury inpacted
the marital relationship. Rodriguez v. Bethlehem Steel Corp., 12
Cal . 3d 382, 405-07, 525 P.2d 669 (1974).
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i n discussing statutory provisions), purportedly caused by
exposure to chrone six (hexavalent chromum fromfacilities owned
or operated by debtor Pacific Gas and El ectric Conpany (“PG&E").
On Novenber 14, 2001, PG&E filed its Omibus Objections to
Chromium Cl ai ns, setting forth various defenses to the Chrom um
Clains (the “Omi bus hjections”). On the sane date, P&XE filed a
notion to certify and transfer (“Mdtion To Certify”) the Chrom um
Clainms to the United States District Court for the Northern
District of California, San Francisco Division (the “District
Court”).

Wal ter J. Lack, Esq. and associ ated counsel filed an
opposition to the Mdtion To Certify on behalf of 1,035 Chrom um
Claimants (the “Lack Caimants”). Simlarly, T. Scott Bel den,
Esg. filed an opposition to the Motion To Certify? on behal f of
232 Chromum C ai mants (the “Belden Cainmants”). The Lack
Claimants also filed a notion for abstention (“Abstention
Motion”), which the Belden Claimnts joined. Finally, the Bel den
Claimants filed a notion for relief fromstay (the “Stay Mtion”),
whi ch the Lack C ai mants joi ned.

The Lack Claimants are plaintiffs in eight lawsuits (the
“Lack Lawsuits”) and the Belden Claimants are plaintiffs in three
| awsuits (the “Bel den Lawsuits”), all pending in the various
California Superior Courts. Approximately 15 other Chrom um
Claimants are plaintiffs in three other |lawsuits (the “O her
Lawsuits”, and together with the Lack Lawsuits and the Bel den

Lawsuits, the “State Court Lawsuits”). The plaintiffs in the

2 The opposition was inaccurately titled “Qpposition To
Motion To Wt hdraw Reference.”
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QO her Lawsuits did not join in the Abstention Mtion or in the
Stay Motion, and they did not oppose the Mtion to Certify.

There is sonme slight confusion in the present record as to
whi ch Chromum Claimants are plaintiffs in the State Court
Lawsuits, and which plaintiffs in the State Court Lawsuits did not
tinely file proofs of claimin P&E s Chapter 11 case by the
clainms bar date, thus presumably renoving those plaintiffs from
the group described as the Chromium C ai mants. Further, sone of
the State Court Lawsuits were filed after P&E filed Chapter 11 on
April 6, 2001, in violation of the automatic stay of 11 U S.C
8§ 362(a). These matters are not material to the | egal and factual
anal yses pertinent to the court’s decisions on the three notions
before it. The orders that wll be entered to carry out the
decision wll straighten out any present uncertainties.

Taki ng the substance of the Abstention Mtion and the Stay
Motion together, they ask the court not to resolve the Omibus
bj ections, but to permt the Lack Lawsuits and the Bel den
Lawsuits to proceed to final judgnents in state courts. Counse
for the Chrom um C ai mants agree, however, that enforcenent of any
judgnents will remain subject to the automatic stay of 11 U S.C. 8§
362(a) and the clains distribution process as part of PGE s
contenpl at ed reorgani zati on. The Chrom um C ai mants’ opposition
to the Motion to Certify is consistent with their position in
support of their own two notions.

The Motion To Certify, the Abstention Mtion and the Stay
Motion all canme on for hearing on January 3, 2002. At the
hearing, Mchael S. Lurey, Esqg. appeared on behal f of PG&E.

Walter J. Lack, Esqg. appeared on behalf of the Lack C aimants and
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Thomas J. Anton, Esq. and T. Scott Bel den, Esq. appeared on behal f
of the Belden Claimants. After considering the extensive briefs
and supporting papers presented, together with the oral argunents
of counsel, the court took all three notions under subm ssion.
Thi s Menorandum Deci si on di sposes of those notions.

B. This Court Has Authority to Decide Abstention Mdtion

1. Title 28 and Federal Case Law

Several provisions of the Judicial Code, Title 28, refer to
the district court or courts; few nmention the bankruptcy court.
Nevert hel ess, 28 U . S.C. § 15132 descri bes the bankruptcy judges of
each judicial district in regular active service as a “unit of the
district court to be known as the bankruptcy court....” And
section 157(a) authorizes each district court to refer to the
bankruptcy judges of the district “...any and all cases under
title 11 and any and all proceedings arising under title 11 or
arising in or related to a case under title 11....”7 In this
district the referral has been made. See B.L.R 5011-1(a). This
is how PG&E' s Chapter 11 case, the O ains and the Omi bus
(bj ections cone before this court.

The starting point for exam nation, therefore, is not one of

jurisdiction over bankruptcy matters (all jurisdictionis in the

district court, with the bankruptcy judges sinply constituting the
unit known as the bankruptcy court) but one of judicial authority.
Sinply stated, bankruptcy judges |ack the authority to perform
certain functions that are exclusively to be carried out by

di strict judges.

3 Unless otherwise indicated, all section references are to
the United States Judicial Code, 28 U.S.C. 88 1-4001.
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In the follow ng anal ysis (except in direct quotations) the
court will refer to the bankruptcy judge or the district judge to
signify the judicial officer charged with the relevant duty or
authority.

P&E s position is that, pursuant to sections 157(b)(2)(B)
and (b)(5), this bankruptcy judge cannot decide the Abstention
Motion. Section 157(b)(2)(B) specifies that the |iquidation or
estimation of personal injury clains for the purposes of
distribution is not a core matter. Section 157(b)(5) provides
that the “district court shall order that personal injury tort and
wrongful death clainms shall be tried in the district court in
whi ch the bankruptcy case is pending, or in the district court in
the district in which the claimarose, as determ ned by the
district court in which the bankruptcy case is pending.” The
joi nder of these two separate tasks is unwarranted. The deci sion
whet her or not to abstain from having the federal court system
resol ve the disputed personal injury clains is a separate inquiry
fromthe ultimate task: the liquidation of those personal injury
clains. There is no dispute that the authority to liquidate the
clainms rests wwth the district judge, not with the bankruptcy

judge.* Had Congress intended for the bankruptcy judge not to

* Even with that restriction, in some situations the
bankruptcy judge has authority to nmake threshold | egal
determnations affecting the validity of such clainms, such as
whet her the clainms are barred by a clains deadline or a statute of
limtations. As persuasively stated in In re Chateaugay Corp.,
111 B.R 67, 72-74 (Bankr. S.D.N. Y. 1990), aff’d in relevant part
and rev'd on other grounds, 146 B.R 339 (S.D.N. Y. 1992) (a
bankruptcy court may allow or disallow personal injury clains as a
matter of |aw):

Al t hough [section] 157(b)(2)(B) restricts a bankruptcy
-6-
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deci de abstention notions in the context of personal injury
clainms, it could have so provided in section 1334 or 157. It did
not.®> The bankruptcy judge may, and is in a better position to,
make such prelimnary determ nations about the efficient and
effective adm nistration of a Chapter 11 case.

This case illustrates the point dramatically. This
bankruptcy judge has consi dered nunerous notions for relief from
stay filed by other litigants seeking to liquidate their clains
(i ncluding some personal injury clains) in state court. He has

al so dealt with conplex notions dealing with assunption of

court’s power to liquidate or estinate personal injury
tort or wongful death clains for purposes of
distribution, it inposes no corollary restriction upon a
bankruptcy court’'s ability to disallow such clainms In
the first instance if they are not sustainable at |aw
Allowing or disallowing clains is clearly a separate and
distinct function fromliquidating or estimating that
claim Had Congress neant to deny any jurisdiction

what soever to the bankruptcy court to disallow clains
based on the mantra of personal injury tort or w ongful
death, it could have said so; but 1t did not.

111 B.R at 73-74 (enphasis added). See also, U.S. Lines, Inc. v.
U.S. Lines Reorganization Trust, 262 B.R 223, 233 (S.D.N. Y. 2001)
(di sall owance of personal injury claimbased on late filing of
proof of claimis not prohibited “liquidation”, of that clainm;
Standard Insulations, Inc., 138 B.R 947 (Bankr. WD. M. 1992)
(bankruptcy court may determ ne allowability of personal injury
claim as opposed to estinmating or liquidating the claim for
failure to foll ow procedural requirenments such as tinely filing a
proof of claim, abrogated on other grounds, Pioneer I|nvestnent
?erviges Co. v. Brunswi ck Assocs. Ltd. Partnership, 507 U S. 380
1993).

It may be, however, that in this district those pre-trial
decisions are to be made by the district judge because of B.L.R
9015-2(d). See discussion in B, 2, infra.

> Note that anpng the fewtines title 28 refers to
bankruptcy judge rather than bankrupth court are in sections
157(b) (3) and 157 (c)(1), permtting the bankruptcy judge to
determ ne core vs. non-core issues and to hear non-core issues,
respectively. It could easily have placed the sane restriction in
Section 1334(c).

-7-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

executory contracts and paynent of substantial anmounts of nobney on
those contracts prior to confirmation; paynent of enployee clains;
retention (and paynent) of counsel and other professionals
necessary to the reorganization; extension of plan exclusivity;
and prelimnary matters concerni ng the adequacy of PGEE s

di scl osure statenent relative to its proposed plan of

reorgani zation. This judge has already studied that plan and
shortly will make inportant decisions concerning its future.
Further, the proposed plan describes howthe Clains will be dealt
w th by reorganized P&E (if the plan is confirnmed).

Resol ution of the Chromum C ai ns, together with PGE s
proposed treatnment of all of its billions of dollars of other
clainms, is a conplex matter that has been the subject of many
i ssues brought to the court’s attention. All of those issues
intersect as part of the conplex plan proposed by PGE and |ikely
affect its ability to reorgani ze successfully.

The court also agrees with P&E that, absent discretionary
abstention under section 1334(c)(1), only the district judge can
decide the venue for the liquidation of the clainms (i.e., whether
the clains should be heard by the district judge where the
bankruptcy case is pending or by the district judge where the
claimarose). The venue decision, however, is distinct fromthe
abst enti on deci si on.

Section 1334(c) (1), the provision governing discretionary
abstention in bankruptcy cases and proceedi ngs, states that
“Nothing in this section prevents a district court in the interest
of justice, or inthe interest of comty wth State courts or

respect for State |law, from abstaining fromhearing a particul ar
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proceedi ng arising under title 11 or arising in or related to a
case under title 11.” 28 U.S.C. 8 1334(c)(1). Unquestionably a
bankruptcy judge nmay exercise discretionary abstention under

section 1334(c)(1). See Schulman v. California State Water

Resources Control Board (In re Lazar), 200 B.R 358, 372 (Bankr.

C.D. Cal. 1996) (“This provision [section 1334(c)(1)] applies to
t he bankruptcy court followi ng reference of a case thereto.”) See
also Christensen v. Tucson Estates, Inc. (In re Tucson Estates,

Inc.), 912 F.2d 1162, 1166 (9th Cr. 1990) (“Section 1334 sets

forth when a bankruptcy court nust abstain and when it may abstain

in favor of state court adjudication of an issue”) (enphasis
added). No exception is set forth in section 1334 which would
limt the ability of the bankruptcy judge to hear and determ ne
abstention notions relating to personal injury clains.?®

The court has been able to |l ocate two district court
deci si ons whi ch have determ ned that bankruptcy judges do have the
authority to decide abstention notions pertaining to persona

injury clainms. In Scherer v. Carroll, 150 B.R 549, 551-52 (D

Vt. 1993), the bankruptcy judge entered an order remanding to
state court a personal injury action after determ ning that the
federal court should abstain under section 1334(c). The district

court affirmed, finding “the Bankruptcy Court’s abstention in this

® PG&E inports the district judge' s sole authority to try
personal injury clains under section 157(b)(5) into the |anguage
of section 1334(c)(1), but offers no convincing authority to
justify such an insertion into the plain words of the latter
section. Although it cites several cases where district judges
have made the section 1334(c)(1)abstention decision on personal
injury clains, or approved reconmendati ons to abstain made by
bankruptcy judges, none has even di scussed whet her or not the
reference to “district court” in section 1334(c) (1) excludes
bankr upt cy judges.
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rel ated noncore proceedi ng, and the consequent equitable remand
pursuant to 28 U.S.C. § 1452(b), an appropriate and sound exercise
of discretion.” 1d. at 553. |In affirmng, the district court
acknow edged the authority of the bankruptcy court to decide
finally the abstention issue (as opposed to recomendi ng a
resolution to the district court), even though the underlying
action involved personal injury clains:

| note at the outset that 3uestions regar di ng
abstention and remand nay be addressed sua sponte by the
Bankruptcy Court. In re Southmark Storage Assoc. Ltd.,
132 B.R 231, 233 (Bankr. D. Conn. 1991) (citing Nayl or
v. Case & MG ath, Inc., 585 F.2d 557, 563 (2d Cr
1978)); In re Ramada | nn-Paragould Gen. Partnership, 137
B.R 31, 33 (Bankr. E.D. Ark. 1992). Furthernore, under
recent amendnents to 28 U.S.C. 88 1334(c), 1452(b) and
t he Federal Bankruptcy Rul es of Procedure, a Bankruptcy
Court has the power to enter final orders regarding both
abstention and remand i ssues. Judicial |nprovenments Act
of 1990, Pub. L. No. 101-650, 8§ 309, 104 Stat. 5089
(1990); Fed. R Bankr. P. 5011(b), 9027(d) (as anended
in 1991). In the interests of judicial econony, it is no
| onger appropriate for a Bankruptcy Court to reconmmend
findings of fact and conclusions of law to the District
Court on these issues.

Scherer, 150 B.R at 552. This court agrees with the Scherer
anal ysis: a bankruptcy judge has the power to enter final orders
regardi ng both abstention and remand issues relating to persona
injury clains.’

Simlarly, inln re Dreis & Krunp Manufacturing Co., 1995 W

41416 (N.D. Ill. 1995), the district court concluded that the
bankruptcy judge should rule on a notion for abstention, then

pendi ng in the bankruptcy court, relating to a personal injury

" None of the State Court Lawsuits has been renoved to this

court, so remand is not an issue. By ?ranting t he Abstention
Mot i on and denﬁing the Motion To Certify, the effect will be the
sanme. The Lack Lawsuits and the Belden Lawsuits, possibly with
sone exceptions, will proceed in state court.
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action against the estate before the district court would grant a
notion to withdraw the reference of the action. The district
court noted that the debtor provided no conpelling reason for the
district court to “inject itself into the admnistration of this
case” and decide the notion to abstain, “when the bankruptcy court

is perfectly capable and better equipped to do so.” 1d. at *3

(enphasis added). See also In re Schepps Food Stores, Inc., 169

B.R 374, 378 n.5 (Bankr. S.D. Tex. 1994) (bankruptcy court notes
that “it has historically been this judge's practice to screen for
personal injury adversaries and clains objections wth an eye
towards ... abstention on equitable grounds” to ensure the tinely
adm ni stration of bankruptcy cases).

Apart fromthe cases just considered, there is further
support for the bankruptcy judge making the abstention decision in
the Federal Rules of Bankruptcy Procedure. Prior to 1991, a
bankruptcy judge was required by Fed. R Bankr. P. 5011 to nmake a
recommendation to the district judge whether or not to abstain.
Now, however, Rule 5011 sinply treats an abstention notion |ike
any other notion to be considered by a bankruptcy judge as a

contested matter under Rule 9014.8 Had the rule drafters intended

8 (One noted bankruptcy conmentator has described the history
of the changes to Rule 5011:

Rul e 5011(b) was anended in 1991 to conpletely
change the treatnent of notions for abstention.
Previously, under the 1987 version of Rule 5011(b),
motions for abstention were heard initially by the
bankruptcy court with de novo review by the district
court. Thus, notions to abstain were treated as
“rel at ed proceedi ngs” and the bankruptcy judge nade a
reconmendation to the district judge, o, after de novo
review, entered a final order. This process was
consi dered necessary because deci si ons concerni ng
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to | eave the bankruptcy judge as an advisor to the district judge
this change woul d have nmade no sense. Simlarly, if the
abstention decision could not be nmade for personal injury clains
by bankruptcy judges, the rule would certainly have been drafted
to reflect such a curtailnment of judicial authority.

In sum as in Dreis & Krunp, this court is in a better

position -- nore “capable and better equi pped” -- to analyze the
factors relevant to an abstention analysis, particularly when the
nost inportant factor necessarily involves an exam nation of the
effect of litigating the personal injury clains on the

reorgani zati on of the debtor. Section 1334(c)(1) does not
prohibit this judge from deciding the Abstention Mtion; neither

does section 157(d)(5) or any other statute or rule.?®

mandat ory abstention under 28 U.S.C. § 1334(c)(2) were
not appealable. Only the district court could nmake a
final abstention decision. Wile permssive abstention
under 28 U.S.C. 8§ 1334(c)(1l) was appeal able, the Rule
treated all abstention decisions under 28 U.S.C. § 1334
as rel ated proceedi ngs subject to de novo review. The
Judi ci al I nprovenments Act of 1990 anended 28 U. S.C.

§ 1334(c)(2) to allow appeals, neaning that the rel ated
proceedi ng procedure was unnecessarr. Accordingly, in
1991, Rule 5011(b) was anmended to all ow bankruptcy
courts to enter final orders on notions to abstain.

Rul e 5011(b) specifically nakes notions to abstain
contested matters governed by Rule 9014 and requires
that service be made on the parties to the proceeding.
Since Rule 9014 incorporates the provisions of Rule 7004
governi ng service, service nust be made in the nmanner
prescri bed by that section.

Lawence P. King, Collier on Bankruptcy ¥ 5011.02 (15th ed. 2001).

° P&E cited Pieklik v. Hudgins (In re Hudgins), 102 B.R
495, 498 (Bankr. E.D. Va. 1989) in support of its contention that
the bankruptcy court l|acks the authority to decide an abstention
notion involving personal injury clainms. Hudgins is neither
bi ndi ng nor persuasive. Wthout analysis, the Hudgins court
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2. Bankruptcy Local Rule 9015-2(d) and (f)

Regardl ess of who is better situated to nmake the deci sion,
P&E contends that pursuant to B.L.R 9015-2(d), this judge | acks
authority to decide the Abstention Mdtion. B.L.R 9015-1(d)
provi des that

If, upon timely notion of a party or upon the Judge's

own notion, the Bankruptcy Judge determ nes that a claim

is a personal injury tort or wongful death claim

requiring trial by a District Court Judge, the

BankruEtcy Judge shall certify to the District Court

that the claimis one which requires trial in the

District Court under 28 U S.C. §8 157(b)(5). Upon such

certification, the reference of the claimshall be

automatically w thdrawn, and the claimassigned to a

erge of the District Court pursuant to the Assignnent

Pl an.

PGXE argues that this court nmust grant the Mdtion To Certify
once the C ains have been identified as personal injury clains and
the request to certify is made. It is true that personal injury
clainms nust be certified to the district court when trial on those
clains is required; trial is not required when abstention is
appropriate. B.L.R 9015-2(d) and (f). PG&E also fails to take
into consideration B.L.R 9015-2(f), which specifically provides
that nothing in the other subsections of B.L.R 9015-2 preclude
entry of remand or abstention decisions. In other words, the
rules of this district’s bankruptcy court (on which PGE so
heavily relies) contenplate the possibility of the abstention
deci sions as separate and apart fromthe certification decision.

Nor do court’s own rules dictate which noti on nust be deci ded

indicated that a district court should hear any such notion to
abst ai n, concluding that “the question of where the personal
injury suit is to be heard is, as the debtor rightly points out,
beyond the scope of this Court’s authority.” Hudgins, however,
does not explain why a bankruptcy judge woul d be precluded from
resol ving such a noti on.
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first. There is a logical and rational decisional process to be
followed. First, the abstention decision; second, if the
abstention decision is to keep the personal injury clains in the
federal system the venue decision (viz. which district court);
and third, once venue is decided, the anmount of the persona

injury claim See CGtibank N.A v. Wite Mitor Corp. (Inre Wite
Motor Credit), 761 F.2d 270, 273 (6th G r. 1985) (discretionary

abstention applies in personal injury cases and only “where
abstention does not occur wll the requirenment for adjudication in
a district court take effect”). These three decisions involve
separate considerations of separate factors. The bankruptcy judge
is better able to nake the first decision; only the district judge
can make the other two. Thus, B.L.R 9015-2(d) requires
certification only where the bankruptcy judge concludes that a
personal injury claimrequires a trial by the district court. To
the extent the bankruptcy judge believes that abstention is
appropriate, trial is not required in district court.

Consequently, the mandatory certification provisions of B.L.R
9015-2(d) do not cone into play.

The local rules are conpletely consistent with the policies
enbedded in sections 1334(c) and 157(b)(2)(B) and 157(b)(5). The
judicial officer nost famliar with the main bankruptcy case and
the effect related litigation has upon that case makes that
judgnent. The judicial officer nost able to afford tort clainmants
their access to a jury trial before a judicial officer whose
constitutional authority is not circunscribed -- the Article I
district judge -- nmakes the venue decision and the ultinmate

| i qui dati on deci si on.
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C. Abstention |Is Appropriate

Even t hough section 157(b)(4) provides that mandatory
abstention is inapplicable to personal injury clainms, courts
nevert hel ess have held that such clains may be subject to

di scretionary abstention under section 1334(c)(1). Wite Mtor

Credit, 761 F. 2d at 263; Coker v. Pan Anerican Airways, Inc. (lLn
re Pan Anerican Corp.), 950 F.2d 839, 844-45 (2d Cr. 1991)

(interpreting section 157(b)(5) to permt discretionary abstention

in wongful death action); WIlkins v. Bolar Pharmaceutical Co. (ILn

re Pharmakinetics Laboratories, Inc.) 139 B.R 350 (D. M. 1992)

(personal injury action nay be subject to discretionary abstention
based upon equitabl e considerations).

In Tucson Estates, 912 F.2d at 1166-68, the Ninth Crcuit

| aid out the factors the bankruptcy court should consider in
deci di ng whether to exercise discretionary abstention under
section 1334(c)(1):
(1) the effect or lack thereof on the efficient
adm nistration of the estate if a Court recommends
abstenti on,

(2) the extent to which state |aw issues
predom nat e over bankruptcy issues,

(3) the difficulty or unsettled nature of the
appl i cabl e | aw,

_ (4) the presence of a related proceedi ng commenced
in state court or other nonbankruptcy court,

(5) the jurisdictional basis, if any, other than 28
U S . C § 1334,

(6) the degree of rel atedness or renoteness of the
proceedi ng to the main bankruptcy case,

(7) the substance rather than formof an asserted
'core' proceeding,

(8) the feasibility of severing state |aw cl ains
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fromcore bankruptcy matters to all ow judgnents to be
entered in state court with enforcenent left to the
bankruptcy court,

(9) the burden of [the bankruptcy court's] docket,

(10) the likelihood that the comencenent of the
proceedi ng i n bankruptcy court involves forum shoppi ng by one
of the parties,

(11) the existence of aright to a jury trial, and

(12) the presence in the proceedi ng of nondebtor
parties.

Id. at 1167 (guoting Republic Reader’s Service, Inc. v. Mgazine

Service Bureau, Inc. (In re Republic Reader's Serv., Inc.), 81
B.R 422, 429 (Bankr. S.D. Tex. 1987)). The Ninth Grcuit then
concl uded that the bankruptcy court had abused its discretion in
not abstai ning because virtually every factor favored abstention.
Id. at 1169. |In this case, the factors enunerated in Tucson
Est ates wei gh heavily in favor of abstention. '

The first factor, the inpact on efficient admnistration of
t he bankruptcy estate, favors abstention. The Claimants and their
prosecution of the State Court Lawsuits did not precipitate this

bankruptcy; the resolution of the Clainms will not affect the

9 P&E argues that different factors apply, nanely that the

i npact of the litigation of the Chromium O ains before the
district judge should be considered; its brief does not consider

t he Tucson Estates factors or even nention the case. This is
difficult to explain in light of the binding effect of the Tucson
Est ates decision and the articulation by it of the factors to be
considered, with particular enphasis on the effect on the
bankruptcy estate. See Honigman, Mller, Schwartz & Cohn v.
Weitxman (In re Delorean Motor Co.), 155 B.R 521, 524-25 (9th
Cr. BAP 1993) (applying the Tucson Estates factors, the
bankrupth appel | ate panel states that the “dispositive factors
... are those involvin? the relationship of this proceeding to the
bankruptcy case, the affect (sic) of this proceeding on the
bankruPtcy estate and this proceeding s placenent wthin the
federa bankruPtcy jurisdictional franmework”). There is no carve-
out of personal injury clains fromthose stated factors.
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reorgani zation. Debtor’s plan provides for full paynent of these
and other clains, with interest. Debtor has generally stipul ated
to (or not opposed) relief fromthe stay so that other persona
injury clainms can proceed in state court. Wile the Chrom um
Clainms are great in nunber and high in dollar exposure to PGRE if
sust ai ned, they do not represent such a significant portion of
P&E s total debt that their ultimte allowance or disall owance
will jeopardize the reorgani zation. As noted, this court has
reviewed the proposed plan and di sclosure statenent, and the
objections thereto filed to date. The presence and treatnent of
the Chromum C ains has little or no inpact on the overall theory
and potential inplenentation of that plan.

The second factor, the extent to which state | aw issues
predom nat e over bankruptcy issues, strongly favors abstention.
Al'l of the clains involve purely state | aw i ssues; there are no
bankruptcy issues. The third consideration, the difficulty or
unsettled nature of the applicable Iaw, probably is neutral or
supports denying abstention, but it is worth noting that there are
no difficult or conplex federal |aw issues presented.

The fourth factor, the presence of a rel ated proceeding
commenced in state court, favors abstention. Al nost all of the
Chrom um C ai mants comenced litigation in state court prior to
the petition date. Litigation comenced after the petition date
wWll be treated slightly differently, as shown in Part 111, infra.
The fifth factor, whether any basis exists for federa
jurisdiction other than the bankruptcy filing, favors abstention.
No federal jurisdictional basis other than section 1334 has been

shown.
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The sixth factor, the degree of rel atedness or renoteness of
the proceeding to the mai n bankruptcy case, favors abstention. As
previously stated, the Chromum C ains did not cause this
bankruptcy, and are not significant nmatters with respect to the
pl an and nai n bankruptcy case.

The seventh and eighth factors, the substance rather than the
“form of the asserted core proceeding and the feasibility of
separating state law matters from core bankruptcy matters, favors
abstention. The Clains are excepted fromthe bankruptcy court’s
“core” jurisdiction by virtue of section 157(b)(2)(B). Moreover,
as indicated previously, this court m ght possibly retain
authority to allow or disallowthe Clains as a matter of | aw,

i ncl udi ng bankruptcy law. The state court can easily and
separately |iquidate the d ai ns.

The ninth factor, the burden on the bankruptcy court’s
docket, m ght be neutral, inasnmuch as the d ains would not be
tried here. However, despite B.L.R 9015-2(d), the district judge
coul d presumably | eave many pretrial matters for this court to

handl e (see Dreis & Krunp, 1995 W 41416 at *3), which would

anmount to a substantial burden for this court. It should be self-
evident that sending 1,250 clains to the district court for tria
woul d severely and detrinentally affect that court’s docket.?!!

The tenth factor, the likelihood that the parties are engaged

in forumshopping, is neutral. The Chrom um C ai mants clearly had

11 As the Schepps Food court noted, the district court would

have been saddl ed with hundreds of additional personal injury jury
trials had the bankruptcr court not abstained 1 n such actions.
“The toll of such a backlog on the District Court, the litigants,
and the tinely adm ni stration of bankruptcy cases is not a

pl easant thought.” See Schepps Food, 169 B.R at 378 n.5.
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to file proofs of clains here to preserve their clains, and PGE
necessarily had to lodge its Omi bus Objections here. No
illegitimte forum shoppi ng has occurred.

The el eventh factor, the existence of a right to jury trial,
is neutral, inasnmuch as both the state court and the district
court can provide a jury trial. Section 1411 preserves the right
to jury trial on personal injury clains notw thstanding the
traditional notion that filing a proof of claimconstitutes the
claimant’s waiver of jury trial rights.? See 28 U S.C. § 1411
The twelfth factor, the presence of non-debtor parties, favors
abstention. There is at |east one non-debtor defendant in sonme of
the State Court Lawsuits.

P&E expresses its sangui ne belief that many of the Chrom um
Clains will be disposed of, in whole or in part, via sunmary
judgnent notions it would make (and no doubt win, according to it)
in federal court while such procedural tactics are not avail able
toit in the state courts. This court has not attenpted to work
t hrough the nuances of such pretrial strategy. It wll take
P&E s argunent at face value, and weigh this factor (not

mentioned in Tucson Estates) in its factor.

On a simlar note, the court is unable to specul ate whet her
all of the Chromum d ains woul d be adjudi cated faster or sl ower
in the state courts or the federal courts. Sone State Court
Lawsuits are closer to trial than others. But by the sane token,
no federal court proceedings other than the Mdtion To Certify have

even commenced. What a district judge would do about venue and

12 PGE does not contest the right to jury trial on the

Chrom um d ai ns.
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other pretrial matters, and when the Chromium C ainms would go to
trial in any district court, is far too nmuch of a guess for this
court to weigh in favor of either side.

After considering all of the foregoing factors, the court
concl udes that abstention is appropriate here, and will grant the
Abstenti on Mtion.

D. Relief From Stay is Appropriate

Under 11 U. S.C. 8§ 362(a), a bankruptcy filing inposes an
automatic stay of virtually all civil litigation against the
debtor. A bankruptcy court “shall” lift the automatic stay “for

cause.” 11 U.S.C. 8§ 362(d)(1); Tucson Estates, 912 F.2d at 1166.

“‘“Cause’ has no clear definition and is determ ned on a case- by-
case basis.” 1d.

“Where a bankruptcy court nay abstain fromdeciding issues in
favor of an imm nent state court trial involving the sanme issues,
cause may exist for lifting the stay as to the state court trial.”
Id., citing Pionbo Corp. v. Castlerock Props. (In re Castlerock
Props.), 781 F.2d 159, 163 (9th Cr. 1986).

Here, the court has decided that abstention is appropriate.

Trial in state court should proceed as expeditiously as possible. !

Under Tucson Estates cause exists for lifting the stay.

B If this court’s decision - subject to an abuse of

di scretion standard, which discretion has necessarily been abused
if it is premsed on an error of law (Koon v. United States, 518

U S 81, 100 (1996))- is reviewed and reversed on appeal, then the
foregoi ng anal ysis should be considered this court’s
recommendation to the district judge to abstain from considering
the Chromium d ai ns and the Omi bus Obj ecti ons.

4 The trial of twenty test plaintiffs in one |awsuit was
schedul ed to comrence on July 2, 2001, but was stayed by the April
6, 2001 filing.
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E. The Mdtion to Certify

It would nake no sense to permt the State Court Lawsuits to
proceed to judgnent and at the sane tinme grant the Mtion To
Certify and send the Omibus Objections to the district court.
The Chrom um C ai ns shoul d be deci ded once and for all in one
forum subject only to surviving bankruptcy related i ssues. For
the court to certify these matters to the district court while
abstaining and al so granting relief fromstay would create chaos
and invite unnecessary expense, delay and confusion, not to
mention the risk of inconsistent results. For the reasons the
Abstention Mdtion and the Stay Mbtion will be granted, the Mdtion
to Certify will be denied.

[, CONCLUSI ON

The court will enter several separate orders. First, counse
for the Caimants shoul d prepare three orders: granting the
Abstention Mtion; granting the Stay Mtion; and denying the
Motion to Certify, each with respect to those Chrom um C ai mants
(1) who were plaintiffs in the Belden Lawsuits and the Lack
Lawsuits prior to the petition date (April 6, 2001), and (2) who
filed proofs of claimon or before the clains bar date of
Septenber 5, 2001. Counsel should append to this order an
al phabetized list of those Chrom um C ai mants who satisfy both
criteria.

Second, counsel for PGE shoul d prepare an order granting the
Motion to Certify as to any Chromum O ai mants who are plaintiffs
in the State Court Lawsuits not covered by the orders called for

in the precedi ng paragraph or who were not plaintiffs in a state
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court action prior to the petition date. PGE should append an

al phabeti zed list identifying any such Chrom um C ai mants. The
order should indicate that certification shall be stayed for sixty
days, during which tinme the Claimnts may either file notions to
vacate or annul the automatic stay and to abstain, or obtain
stipulations fromP&&E for such relief. |[If a party fails to
obtain an appropriate order on such a notion or stipulation within
sixty days of entry of the order, his or her daimwll be
certified to the district court.

Next, counsel for PGRE shoul d prepare two separate orders
that deny the Abstention Mtion and the Stay Mtion, respectively,
as to any parties for whom M. Lack or M. Belden filed the Stay
Motion and the Abstention Mtion, but who did not file a proof of
claimon or before the clains bar date of Septenber 5, 2001. P&E
shoul d append an al phabetized |ist identifying any such parties.

When submitting their respective orders, counsel should

conply with B.L.R 9021-1 and 9022-1.

Dat ed: January 8, 2001
S/

_ Denni s Mont al |
United States Bankruptcy Judge
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